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Utah, 312, 333; The San Rafael (1905) 72 C. C. A. 388, 397; Common- 
wealth v. Howard (1910) 205 Mass. 128, 152; Ickes v. Ickes (1912) 237 
Pa. St. 582, 590. Remote declarations may be excluded where the court 
considers time the test of admissibility. Hale v. Life Indem. & Inv. Co. 
(1896) 65 Minn. 548, 550. Some courts, however, receive even very 
remote declarations, ruling that age goes to the weight of such evidence 
and not to its admissibility. Blackburn v. State (1873) 23 Oh. St. 146, 
165; cf. Redd v. State (1881) 68 Ala. 492, 496. Of the two general views 
exemplified by the principal cases, the latter, recognizing independent 
relevancy, would appear to be superior. The former, which operates to 
exclude much relevant and enlightening evidence, has been charged with 
producing undesirable results and otherwise vigorously criticised. See 
Professor Wigmore (1917) 11 III. L. Rev. 573. 

M. B. 



Evidence — Res Gestae — Statement by Attorney. — Schanzenbach v. 
Stoller (1917) 161 N. W. (S. D.) 329.— In a suit for breach of contract 
to save himself harmless from the effects of a mortgage, the plaintiff 
sought to put in evidence a statement by his attorney to the offeror that 
the plaintiff would accept the terms of the offer, only if the appellants 
should act as co-guarantors with the offeror in saving him harmless. 
Held, that the testimony was admissible because it was not hearsay, but 
part of the res gestae. Whiting, J., dissenting. 

The testimony clearly seems to be hearsay in that it was an extra- 
judicial statement, and the hearsay rule excluding it applies, since the 
evidence is for the purpose of proving testimonially the truth of the 
statement Greenleaf, Evidence (16th ed.) sec. 100. The court cites a 
single authority to explain the admissibility of the evidence; namely, 
Wigmore, Evidence, sees. 1770, 1772, and 1777. The sections referred 
to are concerned with utterances constituting a verbal part of the act. 
As shown by Whiting, J., these sections are not in the least applicable 
to the present case, nor do they uphold the view advanced by the court. 
The statement in the instant case was not made by the plaintiff nor did 
it accompany any act of his. This is essential to its admission on the 
grounds set forth by the court. Ford v. Haskell (1865) 32 Conn. 489. 
Nor does the evidence meet another requirement necessary to admit it as 
an utterance constituting a verbal part of the act; namely, that it must 
be independently material to the issues of the case. Patten v. Ferguson 
(1847) 18 N. H. 528. 

F. L. McC. 

Gifts — Donatio Causa Mortis — Necessity of Proving the Cause of 
Death. — Stevens v. Provident Inst, for Savings (1917) 115 N. E. 
(Mass.) 404. — The test of the validity of gifts causa mortis is not the 
resultant death from the apprehended disease, but rather the fact that 
there had been no recovery from that disease, whether or not death was 
actually caused thereby. 

A donatio causa mortis is a gift, absolute in form, made by the donor 
in anticipation of his speedy death. To make such a gift effective it is 



